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25 See §§776.19 (a) and (b) and 776.21(b)(3). 
See also cases cited in footnote 22 of this 
subpart.

26 Warren-Bradshaw Drilling Co. v. Hall, 317 
U.S. 8.

27 Culver v. Bell & Loffland, 146 F. (2d) 20.
28 Devine v. Levy, 39 F. Supp. 44.
29 Straughn v. Schlumberger Well Surveying 

Corp., 72 F. Supp. 511.

30 Coverage of preparation of plans and de-
signs is discussed in §776.19(b) (2).

31 General coverage bulletin, §776.11.
32 Mitchell v. Vollmer, ante; Bennett. v. V. P. 

Loftis, 167 F. (2d) 286 (C.A. 4); Overstreet v. 
North Shore Corp., ante; Rockton & Rion R. R. 
v. Walling, 146 F. (2d) 111, certiorari denied 
324 U.S. 880; National Labor Relations Board v. 
Central Missouri Tel. Co., 115 F. (2d) 563 (C.A. 
8).

are not covered by the Act merely be-
cause as an incident to its essentially 
local business, the company, on occa-
sion, happens to produce or supply 
some materials which are used within 
the State to meet the needs of instru-
mentalities of commerce. 25

§776.28 Covered preparatory activi-
ties. 

(a) Before production begins. (1) The 
United States Supreme Court has held 
that the Act is applicable to employees 
of a company which was engaged in 
preliminary oil well drilling, even 
though the holes were drilled to a spec-
ified depth which was short of where 
the oil was expected to be found. 26 The 
Act would also apply to drilling oper-
ations even though no oil was discov-
ered. 27 Laborers employed in erecting 
drilling rigs would also be covered. 28 
Other preparatory work before drilling 
begins in an oil field, such as staking 
oil claims, surveying, clearing the 
land, assembling materials and equip-
ment, erecting sheds, derricks or dikes 
would also be within the scope of the 
Act. 29 Preliminary work such as the 
foregoing has the requisite close and 
immediate tie with the production of 
goods for commerce to be within the 
coverage of the Act.

(2) Similarly, coverage extends to 
employees engaged in the installation 
of machinery to be used in covered pro-
duction in a new factory building, even 
though the construction of the building 
itself may not have been subject to the 
Act. Such installation is considered to 
be a preliminary production activity 
rather than simply part of the con-
struction of the building. 

(3) If the construction project is sub-
ject to the Act, preliminary activities, 
such as surveying, clearing, draining 
and leveling the land, erecting nec-
essary buildings to house materials and 
equipment, or the demolition of struc-
tures in order to begin building the 

covered facility, are subject to the 
Act. 30

(b) Facilities used in aid of the covered 
construction. The installation of facili-
ties, and the repair and maintenance of 
trucks, tools, machinery and other 
equipment to be used by a contractor 
in the furtherance of his covered con-
struction work, are activities subject 
to the Act.

§776.29 Instrumentalities and chan-
nels of interstate commerce. 

(a) Typical examples. Instrumental-
ities and channels which serve as the 
media for the movement of goods and 
persons in interstate commerce or for 
interstate communications include 
railroads, highways, city streets; tele-
phone, gas, electric and pipe line sys-
tems; radio and television broadcasting 
facilities; rivers, canals and other wa-
terways; airports; railroad, bus, truck 
or steamship terminals; freight depots, 
bridges, ferries, bays, harbors, docks, 
wharves, piers; ships, vehicles and air-
craft which are regularly used in inter-
state commerce. 31

(b) General character of an instrumen-
tality of interstate commerce. (1) An in-
strumentality of interstate commerce 
need not stretch across State lines but 
may operate within a particular State 
as a link in a chain or system of con-
duits through which interstate com-
merce moves. 32 Obvious examples of 
such facilities are railroad terminals, 
airports which are components of a 
system of air transportation, bridges 
and canals. A facility may be used for 
both interstate and intrastate com-
merce but when it is so used it is none-
theless an interstate instrumentality. 
Such double use does not exclude con-
struction employees from being en-
gaged in commerce.

(2) The term instrumentality of 
interstate commerce may refer to one 
unit or the entire chain of facilities. 
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